[bookmark: _Hlk98492491]Payment Services Terms and Conditions

These Payment Services Terms and Conditions (the “Terms and Conditions”) govern the use of the Payment Services (as defined in Section 1) provided by Priority Technology Holdings, Inc. and its affiliates (collectively, “Priority”). By using the Payment Services, the entity using such services (“Customer”) agrees to be bound by these Terms and Conditions.
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2. [bookmark: _Hlk98423875]Nature of Services. Subject to the terms and conditions set forth herein, Priority may provide Customer various payment processing services described in Section 2 (collectively, the “Payment Services”). The Payment Services may only be used for payments to suppliers, merchants, or other business payees of Customer (“Payees”) located within the United States and Canada and for services provided in the United States, and only for authorized employees and other users of Customer; provided that Virtual Card payments may be made to suppliers that accept Virtual Card payments anywhere. Priority may modify the manner in which the Payment Services are provided and the features thereof in its discretion, and such Payment Services may be subject from time to time to additional terms and conditions that will be provided by Priority. 
3. [bookmark: _Ref12457318]Payment Services. Subject to the applicable terms for each service, availability, and credit approval, Priority will provide the following Payment Services to Customer based on Customer’s selection, as applicable:
3.1. [bookmark: _Ref12976390]Virtual Cards. Priority offers a virtual card payment solution to customers holding an account on Priority’s proprietary technology platform known as “Passport” (the “Passport Account”) through which payments by Customer to business Payees are made using virtual commercial debit cards issued by Sutton Bank, headquartered in Ashland, Ohio (“Issuing Bank”) through the Visa network (the “Network”) (“Virtual Cards”). The Virtual Cards may be used internationally.  Currency conversion fees will be assessed by the Network and such conversion fees will be added to the transaction and charged to Customer as set forth in the applicable fee schedule.
3.2. ACH Services. This is an automated clearing house (“ACH”) payments solution.
3.3. [bookmark: _Ref12976396]Checks. This is a service where Priority will print and mail checks drawn on Customer’s Passport Account for Customer to make payments to Payees. Checks may be sent internationally.
3.4. Plastiq Pay. Plastiq is a proprietary platform and service owned by Priority which offers Customer the option to fund any vendor payments with a credit card, whether or not such vendors accept payment by credit card (together with other related services, “Plastiq Pay”). With Plastiq Pay, Customer pays Priority the amount of an invoice from a vendor, plus the applicable fee, with any major credit card. Priority will in turn pay the vendor the invoice amount with a payment method, such as check or ACH, that Customer chooses to pay such vendor.
4. Additional Terms for Virtual Cards.
4.1. General. Virtual Cards may be issued only to Customers with a Passport Account. The Issuing Bank, or Priority at the direction of the Issuing Bank, may cancel, revoke, or restrict the use of any or all Virtual Cards at any time, and reserve the right to decline to process any individual transactions. The use of the Virtual Cards is subject to the Priority Corporate Credit Card Agreement between Issuing Bank and Customer, a copy of which is accessible here.  In addition, the Virtual Cards may be subject from time to time to additional terms and conditions that will be provided by Priority.
4.2. Settlement. Funds in Customer’s Passport Account will be used for settlement, through the Network, of payments made using Virtual Cards. Customer must ensure it has at all times sufficient funds in the Passport Account to cover the amounts paid using Virtual Cards.
4.3. Credit Limit. If Customer is approved for Virtual Cards, Priority will establish a credit limit for each Virtual Card account (“Card Accounts”) and allow Customer to make purchases on credit through a Card up to such credit limit within a specific Payment Terms as set forth in Section 8.3 below. Priority, in its sole discretions, will be responsible for determining the amount of any such credit limit according to its underwriting criteria and other relevant factors. Customer may not be eligible, and Priority reserves the right to reject Customer, for Card Accounts.  Priority may also revoke, limit, reduce or increase a credit limit in its sole discretion. Any credit limit established for any Card Account established for Customer will be subject to periodic review and adjustment by Priority. Priority will communicate the initial amounts of any approved credit limits for any Card Accounts to Customer at the time Customer’s Card Accounts are approved or activated. Approved credit limits, Payment Terms and manner of payment are incorporated herein.
4.4. Repayment. Priority will invoice Customer for purchases made using Virtual Cards according to the Payment Terms and credit limits. Customer will designate a deposit account for the repayment of Virtual Card transactions (the “Customer Bank Account”), which will initially be Customer’s Passport Account. Payments will be made through a debit initiated by Priority against the Customer Bank Account (“ACH Debit”). Customer must ensure it has at all times sufficient funds in its Customer Bank Account to cover the amounts due on any given day according to the repayment terms for the Customer’s Card Accounts. In all cases, Customer will be required to ensure that its unpaid balance on each Card Account, including all pending or unbilled transactions, fees, and other charges, does not exceed the established credit limit for such Card Account. Priority may require immediate payment of outstanding amounts, suspend further Card use, and/or impose additional fees, if Customer exceeds its credit limits or fails to make full or timely payment on any amounts owed. Customer agrees to pay the reasonable costs of collection undertaken with respect to any delinquent amounts payable by Customer or any Payment Services provided hereunder.
4.5. Non-Revolving. Credit extended through any Virtual Card is not revolving and the total amount due on each periodic statement is due and payable in full by the date shown on the statement. This amount includes transactions posted since the last statement date, applicable fees, amounts past due, late payment charges, charges for returned checks and other applicable charges.
5. Additional Terms for ACH Services.
5.1. Acknowledgment. Capitalized terms used but not otherwise defined in this Section 4 shall have the meanings set forth in the NACHA Rules. Customer acknowledges that ACH services are provided by Priority pursuant to these Terms and Conditions by virtue of Priority’s contractual relationship with a financial institution acting as the Originating Depository Financial Institution (the “ODFI”), which is a federally-insured financial institution regulated by federal and state banking agencies (“Agencies”). Priority, the ODFI, and the Agencies are relying upon the accuracy of all information provided by Customer and Customer’s performance of its obligations hereunder. Customer and Priority acknowledge that the ODFI is a third-party beneficiary of these Terms and Conditions with regard to the ACH services, and ODFI has all the rights under these Terms and Conditions as if it were a party thereto. Customer agrees and acknowledges that all ACH transactions must comply with all applicable federal and state laws and the NACHA Operating Rules and Guidelines (available at www.nacha.org) (the “NACHA Rules”).
5.2. Entries; Compliance with Rules. Priority or its affiliates and contractors will initiate credit and debit entries (as those terms are defined by the NACHA Rules) (an “Entry” or “Entries”) from the bank account(s) specified by Customer in the manner required by Priority by means of the ACH Network, subject to the NACHA Rules, the Electronic Funds Transfer Act (15 U.S.C. 1693, et seq.), Regulation E (12 C.F.R. 1005, et seq.), and other applicable laws and regulations as they may change from time to time. “ACH Network” means the funds transfer system governed by the NACHA Rules that provides funds transfer services to participating financial institutions. Priority will: (i) process Entries received from Customer that conform with the file specifications set forth in the NACHA Rules or as otherwise required by Priority; (ii) transmit such Entries by way of an ODFI to the ACH Network; and (iii) settle such Entries as provided in the NACHA Rules. 
5.3. [bookmark: _Hlk177052823]Authorization. Customer hereby authorizes Priority, directly or through its affiliates and contractors, to effect Entries from the bank account(s) designated by Customer for ACH transactions (collectively, the “ACH Accounts”), which may be the same or a different account from the Passport Account (the “ACH Authorization”). Customer agrees that the ACH payment instructions it sends to Priority will constitute authorization for the origination of an ACH Entry on Customer’s behalf. This ACH Authorization will remain in full force and effect unless and until thirty (30) days after Priority has received written notification from Customer of termination of the ACH Authorization, by email to support@prioritypassport.com. Upon Priority’s receipt of Customer’s notice of termination of this ACH Authorization, Customer’s use of the ACH services will automatically be terminated and any amounts owed to Priority will become immediately due and payable. Notice of termination of the ACH Authorization will not affect debit or credit Entries initiated within thirty (30) days following Priority’s actual receipt of the notice of termination.
5.4. ACH Transactions. Customer agrees and acknowledges that all ACH transactions must comply with all applicable federal and state laws and the NACHA Rules. Customer is obligated to ensure that the ACH Accounts are funded at all times in the amounts necessary to fulfill all requested ACH transactions. Priority and the ODFI may terminate or suspend providing Payment Services under these Terms and Conditions if Customer breaches any NACHA Rules and have the right to audit Customer’s and any Third-Party Sender’s and its Originators’ compliance with these Terms and Conditions and the NACHA Rules. Customer and Priority agree that all Entries transmitted to Priority for processing will comply with the formatting and other requirements set forth in the NACHA Rules.
5.5. Fines, Fees, and Other Costs. In the event any payments made using the ACH services incur any fees or interest or other charges or fees, Customer will be solely liable for such fees or charges. Customer will reimburse Priority for any fines, fees, interest, charges or other costs imposed on Priority or its affiliates or ODFI for any violation of the NACHA Rules or applicable law by Customer in connection with the ACH services. Customer hereby authorizes Priority to offset such amounts against the Customer’s Passport Account.
5.6. Late or Rejected Entries. Customer will be given a cut-off time for item/file submission (which may change from time to time in Priority’s sole discretion). Any items/files received after the cut-off time will be processed the following banking day, as defined by the ODFI. Any exceptions that may be allowed, in Priority’s sole discretion, will be subject to a late file fee assessed by Priority. Priority will notify Customer of late or rejected entries. Rejected Entries will be processed upon correction and resubmission of Entries by the Customer, subject to standard cut-off times. Priority may reject any Entry in its sole discretion.
5.7. Notice of Returned Entries and Notifications of Change. Priority will notify Customer of the receipt of a returned Entry from the ACH Network no later than one (1) banking day after the banking day of such receipt. Priority will have no obligation to retransmit a returned Entry to the ACH Network if Priority complied with these Terms and Conditions with respect to the original Entry. Priority will provide Customer all information, as required by the NACHA Rules, with respect to each Notification of Change (“NOC”) Entry or Corrected Notification of Change (“Corrected NOC”) Entry received by Priority relating to Entries transmitted by Customer. Priority will provide such information to Customer within one (1) banking day of the settlement date of each NOC Entry or Corrected NOC Entry. Customer will ensure that changes requested by the NOC or Corrected NOC are made within six (6) banking days of Customer’s receipt of the NOC or Corrected NOC from Priority or prior to initiating another Entry to the Receiver’s account, whichever is later.
6. [bookmark: _Hlk137812229]Additional Terms for Checks. If Customer has selected Priority check services, Priority will use reasonable efforts to ensure that requests for printing and mailing checks will be made in a timely fashion. Priority makes no promises, representations, or warranties regarding the amount of time needed to complete printing or delivery of the checks. Customer agrees that Priority will not be liable for any actual, direct, indirect, or consequential damages arising from any claimed delay. Checks are only printed or mailed during standard business days. 
7. [bookmark: _Hlk177053348]Additional Terms for Plastiq Pay. Plastiq Pay services are governed by the Terms of Service accessible here (the “TOS”), which may be amended by Priority from time to time. By electing to use Plastiq Pay, Customer agrees to be bound by the TOS.
8. Termination. 
8.1. Priority Termination Rights. Priority may immediately terminate Customer’s use of any Payment Service in the event (i) the Network prohibits a Card Account with Customer; (ii) the Network, ACH Network, Issuing Bank, or ODFI prohibits the provision of Payment Services to Customer or for Customer’s type of business; (iii) the Issuing Bank ceases to be a Network member or the ODFI ceases to be an ACH Network member; (iv) the Issuing Bank ceases to be the issuer for Virtual Cards, and Priority is unable to engage another financial institution as the issuing bank for the Virtual Cards on reasonable terms; (v) the Issuing Bank requires that Card Accounts be terminated; (vi) Customer or any principal or individual associated therewith becomes a restricted or blocked person with whom Priority or its affiliates may not transact business under applicable laws; (vii) any payment made by Customer is determined or suspected to be illegal, unlawful, or fraudulent; (viii) any access or use of the Payment Services by Customer or anyone accessing or using Customer’s systems is determined or suspected to be illegal or fraudulent; or (ix) Customer is involved in such events, activities, or government investigations that could, in the reasonable judgement of Priority, damage the reputation or goodwill of Priority.  Unless it is prohibited by applicable laws, Priority will use reasonable efforts to provide Customer with advance notice of any such events. Without limiting or diminishing any other remedies, Priority will have the right to withhold or delay the issuance of, or to suspend or deactivate, any Virtual Card or other Payment Services hereunder in the event Customer fails to comply fully with these Terms and Conditions or violates any applicable laws or regulations.
8.2. Effect of Termination. Customer’s obligation to pay all Card Account balances, transactions, Fees and Transaction Charges (each as defined below), and other outstanding amounts accrued or incurred prior to the effective date of the termination of Customer’s use of the Payment Services will survive such termination and be payable to the applicable party in accordance with these Terms and Conditions. Upon termination of Customer’s use of the Payment Services, Customer is solely responsible for making alternate arrangements for payment services from and after such termination.
9. Fees. 
9.1. [bookmark: _Hlk204784771]Customer agrees to pay Priority, directly or through the third party from which Customer receives the Payment Services (the “Third-Party Provider”), all fees set forth in the applicable fee schedule agreed to by Customer, and other expenditures, additional service fees, special fees, international and foreign transaction fees, and costs and charges, if any, incurred for or with respect to the Payment Services (collectively, “Fees”), together with any and all transaction amounts processed using the Payment Services for Customer or anyone authorized to use or otherwise uses the Payment Services or Customer’s Accounts (collectively, the “Transaction Charges”). Transaction Charges also include unauthorized charges as provided for in Section 9.6 below. Priority reserves the right to modify the Fees applicable to the Payment Services from time to time. Priority will notify Customer, directly or through the Third-Party Provider, electronically or by mail or website posting of any change it makes to the Fees, and such change will be effective no earlier than the date of receipt by Customer of such notice.
9.2. Taxes. Except for Priority income tax, Customer will pay, or reimburse Priority for, any and all applicable sales, use, services, excise, franchise or other taxes, and any applicable governmental assessments or charges (individually and collectively, “Taxes”), whether federal, state or local, however designated, which are levied or imposed or required to be paid with respect to Customer's access or use of the Payment Services. 
9.3. [bookmark: _Ref12958681]Payment Terms. Customer agrees to the payment terms for the Transaction Charges that is either indicated in the application for services submitted by Customer to Priority, or agreed to between Customer and the Third-Party Provider (the “Payment Terms”). As used herein, (i) a “daily” Payment Term refers to daily bill, daily pay; and requires Customer to pay in full on the day after the Transaction Charge or Fee is incurred; (ii) a “weekly” Payment Term refers to weekly bill, weekly pay; and requires Customer to pay the Transaction Charges or Fees in full one (1) day after each weekly payment processing period as designated by Priority; and (iii) a “monthly” Payment Term refers to monthly bill, monthly pay; and requires Customer to pay the Transaction Charges or Fees in full within three (3) days after each monthly payment processing period as designated by Priority. To the extent payments are made by Priority by initiating an ACH debit, Priority reserves the right to effectuate such ACH debit to the Customer Bank Account or ACH Account on the days set forth above or any other subsequent business day.
9.4. Invoicing and Payments. Customer agrees that payments for Fees and Transaction Charges are due to Priority at the time they are incurred, and payable in accordance with terms set forth herein and the Payment Terms, as applicable. Depending on how Customer obtained the Payment Services, Priority or the Third-Party Provider will provide an invoice or similar payment advice to Customer within five (5) days of the month for the Fees incurred by Customer in the preceding month, and such invoice is payable within 30 days of the date of such invoice. Customer’s obligation to pay, however, is not contingent upon delivery of an invoice or payment advice. Customer hereby agrees to pay the Transactions Charges and Fees on a timely manner. If payment is not received (or if an invoice is not paid in full) when due, a late fee may be imposed by Priority. Priority’s rights and remedies under this section are cumulative. Priority will apply all payments received in the reverse order of due dates. Customer is responsible for keeping its own records for all payments made and transactions requested relating to the Payment Services. In addition, Customer must notify Priority of any error in any Fees and Transaction Charges within 90 days after the payment due date. Customer is deemed to have waived the right to dispute any Fees or Transaction Charges after such 90-day period.
9.5. Chargebacks. Priority will deduct from the amount otherwise owed to Customer any chargebacks that Priority has incurred on the Account.
9.6. Non-Sufficient Funds. In the event Customer’s payment to Priority is dishonored or otherwise not paid, Customer will immediately pay to Priority the amount of the rejected payment and any non-sufficient funds fee or similar fee incurred by Priority, as permitted under applicable law.
10. Use of the Payment Services.
10.1. General. Customer agrees to comply with, and will not use the Payment Services in violation of, any applicable laws and regulations, including, but not limited to, U.S. economic sanctions laws administered by the Office of Foreign Assets Control, Network or ACH Network regulations, or these Terms and Conditions. Customer is solely responsible for its and its affiliates’ and contractors’ and agents’ (and their respective personnel) compliance with applicable laws and regulations and these Terms and Conditions.
10.2. [bookmark: _Hlk88127801]Ongoing Credit Assessment. Priority has the right to review at any time the volume and character of the transactions processed through the Payment Services to evaluate the risk associated with providing Payment Services to Customer. Priority may terminate the Payment Services if the result of such risk evaluation is not satisfactory to Priority based on its risk policy.
10.3. Access. Customer’s users and representatives will access the Payment Services only as required to administer Customer’s use of such Payment Services and for no other purpose. Customer agrees to provide written notice to Priority prior to granting any third party who is not an employee of Customer, but who is performing services for or on behalf of Customer (“Third Party”) access to the Payment Services. Customer further agrees that such Third Party, in Priority’s sole discretion, may be required to execute an access agreement between Priority and such Third Party prior to Third Party accessing the Payment Services. Customer agrees to assist Priority in obtaining an access agreement from the Third Party and shall be responsible for such Third Party’s compliance with these Terms.  Customer agrees to indemnify Priority for any claims, losses, suits, liabilities, and expenses to the extent caused by the Third Party while performing services on behalf of Customer. 
10.4. Prohibited Transactions. Customer acknowledges that the Issuing Bank, ODFI, or other financial institutions or regulators with oversight authorities over the Payment Services may limit the types of companies or services to or for which payments may be made (each, a “Prohibited Transaction”), and that Priority shall have no liability to Customer if a Prohibited Transaction is not made.  Priority may modify the manner in which the Payment Services are provided and the features thereof in its discretion.
10.5. Fraud Prosecution. Customer and Priority agree to cooperate with each other in preventing and prosecuting any fraudulent activity with respect to the Payment Services, or otherwise arising in connection with any other relationship between the parties anticipated by or set forth in these Terms and Conditions. Priority reserves the right to interrupt, suspend, or terminate the Payment Services without advance notice to Customer if Priority, in its sole discretion, suspects fraudulent, illegal, or abusive activity. Customer agrees to provide, at no cost to Priority, any and all documentation and information as Priority may request, including but not limited to affidavits and police reports. Failure to provide reasonable cooperation will result in Customer being liable for all fraudulent usage of the Payment Services.
10.6. Liability for Unauthorized Use; Compromised Cards. Except as expressly set forth in this section, Customer understands and agrees that Customer is fully liable for the unauthorized use of the Payment Services, including any Virtual Card, and all charges made and fees incurred with respect thereto. Customer agrees to notify Priority immediately of any actual or suspected unauthorized use of any of the Payment Services, including unauthorized or fraudulent use of any Virtual Card or any passwords or other security codes or procedures relating to such Virtual Cards or Payment Services, by calling Priority at 1-866-279-1273 (1-866-CPX-1CRD) or sending an email to support@prioritypassport.com. Customer agrees to immediately deactivate all Virtual Cards that are or are suspected of being compromised, or that have been used without authorization. Customer will not be liable for unauthorized charges on a Virtual Card that occur after Customer has deactivated such Virtual Card and notified Priority thereof. Priority will have the right to suspend or cancel provision of the Payment Services, including any Virtual Card, after receiving notice of any actual or suspected unauthorized use, fraud, or compromised Virtual Cards. 
10.7. Stopped Payment. Customer acknowledges that once a payment is processed using any Payment Services, Priority cannot stop payment or cancel the transaction.
10.8. [bookmark: _GoBack]Payees. Priority does not guarantee any Payee’s timely receipt or application of payment when Customer uses any of the Payment Services, and Priority will not be liable for any late payment charges or interest assessed or any disrupted services between such Payee and Customer that may result in the event a Payee fails to timely receive or apply any amounts received for Customer’s account.
11. Customer Data; Data Uses. 
11.1. Customer Data. Customer will be solely responsible for ensuring the validity, accuracy and completeness of all information, data, files and instructions (including any personal information) provided or transmitted to Priority or its affiliates or contractors (collectively “Customer Data”). Priority will be entitled to rely on the Customer Data in providing the Payment Services. Priority will not be required to act on instructions provided by Customer if Priority reasonably doubts an instruction’s contents or Customer’s compliance with these Terms and Conditions or any legal requirements.
11.2. Disclosure. Customer agrees that Priority and its affiliates or contractors, in their sole discretion, may disclose information about Customer to satisfy Priority’s or its affiliates’ or contractors’, Issuing Bank’s, ODFI’s, Network’s, or ACH Network’s legal obligations under applicable law, including, but not limited to anti-money laundering, trade and economic sanctions laws and/or regulations, or as may otherwise be required by law, court order, or Network or ACH Network Rules. In addition, Priority and its affiliates or contractors may disclose information about Customer to the Third-Party Provider, but only to the extent that such information is necessary for the Third-Party Provider to perform its contractual obligations to Customer or Priority.
11.3. Data Uses. Priority and its affiliates and contractors may de-identify, aggregate with the data of others, or otherwise render anonymous or not identifiable to Customer any personal information that is part of Customer Data. In addition, Priority and its affiliates and contractors may extract information from the Customer Data and from Customer's usage of the Payment Services and use this information and any information covered by the prior sentence, alone or aggregated with any other data, in connection with research and development, for the improvement of Priority’s services, for statistical purposes, for administration and management of the services, for reporting to others, for legal and regulatory compliance, and for the creation and delivery of data and analytics tools and products and services (any or all of the foregoing, “Data Uses”), in compliance with applicable law. Customer represents that it has sufficient rights in the Customer Data provided hereunder (and has made sufficient disclosure to its users) to authorize such Data Uses. Priority or its affiliates will own all right, title and interest in or to any and all information, data, databases, tools, products, services and intellectual property arising from such Data Uses and to any records, logs, transaction data, and other data and information resulting from the provision of the Payment Services hereunder. 
12. [bookmark: _Ref12959996]Confidential Information.
12.1. Confidential Information. “Confidential Information” means non-public information and materials (whether or not such information or material is marked “confidential”) that either party or its affiliate (“Disclosing Party”) discloses to or makes accessible to the other party or such other party’s affiliate (“Receiving Party”) or that a reasonable person would consider to be confidential or proprietary, including but not limited to information pertaining to the business, services, customers or technology, of Disclosing Party, such as (i) business or operating plans, strategies, know-how, portfolios, prospects or objectives; (ii) methods of operation; (iii) relationships with third parties; (iv) systems access credentials; (v) account numbers; (vi) regulatory and legal compliance information; and (vii) financial records and related information. Customer acknowledges and agrees that these Terms and Conditions, along with the pricing, costs and details of services, transactional information, the software, systems, password-protected portals developed, utilized or maintained by Priority or its affiliates or contractors, the internal operating procedures employed by Priority or its affiliates, technical information, such as file record layouts, and transaction information, including without limitation Card numbers and data gathered at the point-of-sale by Priority, are Confidential Information of Priority and its affiliates or applicable third party licensors, and the exclusive and proprietary property of Priority, Issuing Bank, or ODFI. The BINS (Bank Identification Numbers) assigned to the Virtual Cards are the property of the Issuing Bank. Personally identifiable Customer Data that has been de-identified, or aggregated with the data of others, or otherwise rendered anonymous or is not identifiable to Customer, will not be deemed Confidential Information of Customer. Customer is solely responsible for ensuring the confidentiality of Virtual Cards, account numbers, passwords, or other security codes or procedures applicable to Customer’s and its users’ access and use of the Payment Services.
12.2. [bookmark: _Ref12959967]Obligations. Each Receiving Party agrees to (i) treat the Confidential Information of the Disclosing Party confidential, (ii) make reasonable efforts to safeguard the Confidential Information against unauthorized use, (iii) not use the Confidential Information directly or indirectly for any purpose not related to the provision or use of the Payment Services, as applicable, or as required for audits, legal, or regulatory compliance, and (iv) not disclose the Confidential Information directly or indirectly to any third party other than its or its affiliates’ employees, contractors, funding sources, issuing banks, ODFI, advisors, governmental authorities for purposes relating to these Terms and Conditions, or for corporate, audit, legal or regulatory compliance, or any of the services hereunder. In addition, Priority may disclose Customer’s Confidential Information to Third-Party Provider, but only to the extent that such information is necessary for Third-Party Provider to perform its contractual obligations to Customer or Priority. This Section 11.2 does not restrict Data Uses.
12.3. Equitable Relief. Priority and Customer agree that the requirements of this Section 11 (collectively, the "Confidentiality Requirements") are of such nature that a breach of the Confidentiality Requirements will cause irreparable harm to the non-breaching party for which monetary damages would not be adequate. Therefore, that parties agree that the non-breaching party will be entitled to seek injunctive relief (without posting a bond or other security) against the breaching party in the event of any breach or threatened breach of any Confidentiality Requirement, in addition to any other rights or remedies available at law or in equity.
13. Representations, Warranties, and Covenants. Customer represents, warrants and covenants that (i) it is a governmental, non-profit, or commercial business enterprise; (ii) Customer will not use the Payment Services in violation of any applicable laws, regulations, or these Terms and Conditions; and (iii) Customer and its Authorized Users will use the Payment Services only for valid and lawful business purposes to make payments to Payees.
14. [bookmark: _Ref12960274]Disclaimer; Limitation of Liability; Force Majeure.
14.1. Disclaimer of Warranties. EXCEPT AS EXPRESSLY PROVIDED HEREIN, PRIORITY DISCLAIMS ALL WARRANTIES, EXPRESS, IMPLIED, OR STATUTORY WITH RESPECT TO THE PAYMENT SERVICES, INCLUDING WITHOUT LIMITATION, WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, NONINFRINGEMENT, SECURITY, ADEQUACY OR SUFFICIENCY, UNINTERRUPTED SERVICE, AND ANY IMPLIED WARRANTIES ARISING OUT OF ANY COURSE OF DEALING OR USAGE OF TRADE. THE PARTIES AGREE THAT ANY STATE LAWS ADOPTING THE UNIFORM COMPUTER INFORMATION TRANSACTIONS ACT (UCITA) DO NOT APPLY TO THIS AGREEMENT AND ANY WARRANTIES CONTAINED THERE ARE EXPRESSLY DISCLAIMED HEREIN. 
14.2. Limitation of Liability – Priority. Customer acknowledges that performance of the Payment Services is dependent on performance by numerous other parties, including, but not limited to, the Issuing Bank, ODFI, Network, and ACH Network, among others. Priority does not guarantee timely delivery of all payments and will not be liable for any loss or damage of any type suffered by Customer as a result of any delay in the receipt of payments by a Payee. Priority and its affiliates and contractors will not be responsible for Customer’s or its users’ acts or omissions (including, without limitation, the amount, accuracy, timeliness of transmittal, or authorization received from Customer) or those of any other person or entity. IN NO EVENT WILL PRIORITY’S TOTAL LIABILITY TO CUSTOMER UNDER THESE TERMS AND CONDITIONS EXCEED TEN THOUSAND DOLLARS ($10,000.00), REGARDLESS OF THE NUMBER OF CLAIMS OR THE FORM OF ACTION OR DAMAGES. THIS SECTION 13 WILL SURVIVE THE EXPIRATION OR TERMINATION OF THIS AGREEMENT.
14.3. [bookmark: _Ref12960214]Limitation of Liability – Mutual. EXCEPT WHERE THIS EXCLUSION OR LIMITATION WOULD BE VOID OR INEFFECTIVE UNDER APPLICABLE LAW, IN NO EVENT WILL EITHER PARTY BE LIABLE TO THE OTHER PARTY FOR INDIRECT, SPECIAL, INCIDENTAL, OR CONSEQUENTIAL DAMAGES (INCLUDING LOST PROFITS OR SAVINGS), WHETHER BASED ON CONTRACT, TORT (INCLUDING NEGLIGENCE), OR ANY OTHER LEGAL THEORY, EVEN IF ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. 
14.4. Force Majeure. Neither party will be liable to the other party for any failure or delay in performance hereunder (other than a payment obligation) if such failure or delay is caused by events beyond its reasonable control, including but not limited to, acts of God, embargoes, governmental restrictions, strikes, riots, insurrection, wars, or other military action, acts of terrorism, civil disorders, rebellion, fires, floods, vandalism, pandemic, or sabotage; acts of government, the Network or ACH Network, or regulatory agencies; or failures or fluctuations in electrical power, heat, light, air conditioning, computer or telecommunications services or equipment (each, a “Force Majeure Event”). The party whose performance is affected by a Force Majeure Event will promptly notify the other party, giving details of the situation, and will make reasonable efforts to mitigate the impact of the Force Majeure Event. The obligations of the party giving such notice will be suspended for so long as the Force Majeure Event continues. 
15. [bookmark: _Ref12960245]Indemnification. 
15.1. Indemnification Obligations. Customer will indemnify, defend and hold harmless Priority and its officers, directors, employees, agents, and permitted assigns (each, an “Indemnified Party”) from and against any and all expenses, losses, liabilities, damages, fines, or costs, including reasonable attorneys’ fees (collectively, “Losses”) arising from any action, claim, counterclaim, demand, or proceeding (each, a “Claim”) made or brought by a third party, including any regulatory authorities, as a result of (i) Customer’s breach of any representation, warranty, or covenant hereunder; (ii) Customer’s gross negligence or intentional misconduct in connection with the Payment Services; (iii) any loss or corruption of data received from or in transit from Customer; or (iv) any Payment Services provided by Priority in reliance on instructions (including payment instructions) received from Customer; provided, that the foregoing provisions shall not apply if such Losses result from Priority’s (A) gross negligence or intentional misconduct, or (B) failure to comply with, or to perform its obligations under these Terms and Conditions, such as to give rise to such Loss or Claim.
15.2. Procedure. If a Claim is asserted against an Indemnified Party, such Indemnified Party shall promptly notify Customer of such Claim. Customer shall, at its sole expense, with counsel reasonably acceptable to Indemnified Party, assume the defense or settlement of the Claim. Indemnified Party shall, at Customer’s expense, reasonably cooperate with, and provide assistance to, Customer in the defense of the Claim.  Indemnified Party may, at its own expense, employ its own counsel if it elects to participate in such defense. If Customer fails to take charge of the defense of such Claim, Indemnified Party may, upon written notice thereof to Customer, assume the defense or settlement of the Claim, and the fees and expenses related thereto shall be borne by Customer. Neither party may settle any Claim without the other party’s prior written consent, which consent shall not be unreasonably withheld, delayed or conditioned.
16. [bookmark: _Ref12960259]Intellectual Property Infringement.
16.1. Obligations. If the use of any Payment Services is held to, or if Priority reasonably believes the use of any Payment Services is likely to be held to, constitute an infringement or misappropriation of any intellectual property rights or any third party, Priority may, at its option and expense, (i) procure for Customer the right to continue using the applicable Payment Service; (ii) replace the applicable Payment Service with a non-infringing, non-misappropriating and functionally equivalent service; (iii) modify the applicable Payment Service so that it is not infringing or misappropriating; or (iv) if options (i)-(iii) are not commercially reasonable as determined in Priority’s reasonable discretion, terminate the applicable Payment Service and refund a proportionate amount of any fees prepaid by Customer for such Payment Services, as applicable.
16.2. Limitation. Section 15.1 shall not apply and Priority shall have no obligation to Customer to the extent any claim of infringement or misappropriation is based on any (i) modifications to the Payment Services made by persons or entities other than Priority, its affiliates or their contractors, unless approved by Priority; (ii) combination with other services, products, processes or materials of any third party, including without limitation, other third party equipment or systems used by Customer; and (iii) continued use the Payment Service after Priority has made available a non-infringing replacement.
16.3. Exclusive Remedy. THIS SECTION STATES THE ENTIRE LIABILITY OF PRIORITY AND ITS AFFILIATES, AND CONSTITUTE CUSTOMER’S SOLE AND EXCLUSIVE REMEDY, WITH RESPECT TO ANY CLAIM THAT THE USE OF THE PAYMENT SERVICES INFRINGES OR MISAPPROPRIATES THE INTELLECTUAL PROPERTY RIGHTS OF ANY THIRD PARTY.
17. Waiver of Jury Trial and Class Action. THE PARTIES HERETO WAIVE ALL RIGHT TO TRIAL BY JURY IN ANY ACTION, SUIT, OR PROCEEDING BROUGHT TO RESOLVE ANY DISPUTE, WHETHER IN CONTRACT, TORT, OR OTHERWISE ARISING OUT OF, CONNECTED WITH, RELATED TO, OR INCIDENTAL TO THESE TERMS AND CONDITIONS OR A PARTY’S PERFORMANCE HEREUNDER. EACH PARTY ACKNOWLEDGES AND AGREES THAT ALL DISPUTES ARISING OUT OF OR RELATED TO THIS AGREEMENT SHALL BE RESOLVED ON AN INDIVIDUAL BASIS WITHOUT RESORT TO ANY FORM OF CLASS ACTION AND SHALL NOT BE CONSOLIDATED WITH THE CLAIMS OF ANY OTHER PERSON OR ENTITY. EACH PARTY FURTHER AGREES TO WAIVE, AND HEREBY WAIVES, THE RIGHT TO PARTICIPATE IN A CLASS ACTION OR TO LITIGATE OR ARBITRATE ON A CLASS-WIDE BASIS AGAINST THE OTHER PARTY.
18. Assignment. Customer may not assign or transfer (including by operation of law) its access to or use of the Payment Services to any third party without the prior written consent of Priority. Any assignment in violation of this section will be void.
19. Survival. The obligations of the Parties incurred prior to the effective date of the termination, or arising from transactions processed prior to the termination, of Customer’s use of the Payment Services shall survive such termination.  In addition to the foregoing and in addition to those sections of these Terms and Conditions which by their terms survive, Sections 3.4, 4.5, 7.2, 8, 9.5, 9.6, 10, 11, 13-16, 18-20 of these Terms and Conditions shall survive the termination of Customer’s use of the Services for any reason.
20. Notices. Except as otherwise provided herein, all notices and other communication required or permitted under these Terms and Conditions shall be in writing and may be delivered personally, by overnight courier (signature required), by registered or certified mail (return receipt requested), or by email with return email confirming receipt. Notices to Customer may be sent to its address or email on file with Priority or via the Third-Party Provider. Notice to Priority shall be sent to: Priority Technology Holdings, Inc., 2001 Westside Parkway, Suite 155, Alpharetta, GA 30004, Attn.: Legal Department; or by email at legaldepartment@prth.com. Either party may change its notice address in the manner provided in this Section. Notice shall be deemed given: (i) when personally delivered to an officer of the receiving party; (ii) on the date of actual receipt when sent by overnight courier or registered or certified mail; (iii) on actual receipt when sent by email.
21. Miscellaneous.
21.1. Conflicting Terms. If Customer has entered into a Services Agreement with Priority, any terms in these Terms and Conditions that are inconsistent with the terms in the Services Agreement shall be superseded by the terms in the Services Agreement
21.2. No Waiver. No waiver of any of the provisions of these Terms and Conditions will be valid unless in writing and signed by the party making the waiver. A waiver of one provision does not operate as a future waiver of that or any other provision of these Terms and Conditions.
21.3. Governing Law. These Terms and Conditions are governed by the laws of the United States of America and the laws of the State of Georgia, without regard to principles of conflicts of law. Any action brought in connection with these Terms and Conditions will be brought exclusively in the federal and state courts in Fulton County, State of Georgia, and each party hereby consents to personal jurisdiction over it by such courts. The prevailing party in any legal action relating to these Terms and Conditions shall be entitled to recover its expenses, court costs, and reasonable attorney's fees actually incurred from the other.
21.4. Severability. If any provision of these Terms and Conditions is held invalid or unenforceable, that provision will be construed, limited, modified, or, if necessary, severed, to the extent necessary, to eliminate its invalidity or unenforceability, and the other provisions of these Terms and Conditions will remain unaffected. The parties will make a reasonable effort to modify the invalid or unenforceable provision to render it enforceable in accordance as closely as possible to the intent of the original provision.




